NTSB Order No.
EM 46

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQARD
WASHI NGTON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD

at its office in Washington, D. C

on the 10th day of Septenber 1975.
O W Siler, Commandant, United States Coast Guard,

VS.
THOVAS S. NORTHCUTT, Appell ant.
Docket ME-45

ORDER DI SM SSI NG _APPEAL

The deci sion of the Commandant in Appeal No. 1841 was issued
on June 7, 1971, sustaining the revocation of appellant's nerchant
mari ner's docunent (No. Z-251760-D1) for m sconduct aboard ship.?

By letter dated May 2, 1975, appellant filed a notice of
appeal from Decision No. 1841 with this Board. Counsel for the
Commandant thereafter noved to dismss the appeal as untinely
filed. To date, appellant has not answered the notion, served June
16, 1975.

From our examnation of the record, it appears that the
Commandant' s deci sion was nailed to appellant on the date foll ow ng
its issuance, and that he signed a Coast Guard form acknow edgi ng
its receipt on August 19, |971. It further appears that the
decision's covering letter infornmed appellant that he had the right
of further appeal to this Board, and encl osed a copy of the Board's
rul es of procedure governing seaman's appeal s.?2

1t was found therein that appellant, enployed as an oiler
aboard the SS MARYLAND TRADER, wongfully had possession of a .38
caliber gun, and that he shot a fellow crewrenber in the groin with
t he said weapon during a dispute arising when they were exchangi ng
t he engi neroomwatch, on March 2, 1970, at the port of Guayanill a,
Puerto Ri co.

2At that tine, the rules were codified in 14 CFR Part 425.
Subsequently, on June 17, 1975, all Board regulations were
transferred to Title 49, Chapter VIII of Code of Federal
Regul ations ; and the rules for seaman's appeals are now codified



Under the applicable rule, the filing of appellant's notice of

appeal to the Board was required "within 10 days after service of
the Commandant's decision...."® Appellant states in his letter
that he did not understand the 10-day tinme Iimt. However, this
cannot excuse his inaction for an additional 3 years and sone 8
nmont hs, as established by the above record, before filing the
noti ce herein.

Anot her statenment in appellant's letter indicates that his
appeal is pronpted by the Coast Guard's denial, on February 13,
1975, of his application for a new nerchant mariner's docunent.
The denial action at that stage did not effectively resurrect the
ri ght of direct appeal |ong since waived by appellant, and we so
hold. As to the nerits of the denial action, we have no hesitancy
in concluding that the Coast Quard properly exercised its
di scretion.*

Finally, appellant states that he was "In Hospital. 1970 - To
Date." This bare allegation tells us nothing which would account
for or excuse the prolonged delay in instituting this appeal
absent a showi ng that he was seriously incapacitated nentally or
physically during the years of hospitalization. The record before
us contains no such show ng.

The record however, does disclose that appellant received
standardi zed instructions for appealing to this Board. He has
shown no good cause for the excessive |ateness of his appeal,?®
which is therefore subject to dismssal on the Commandant's noti on.

ACCCRDI NA&Y, |IT IS ORDERED THAT:

at 49 CFR Part 825, See, 40 Fed. Reg. 30232, 30248-9.
314 CFR 425.5

“The record clearly establishes that appellant's act of
violence in shooting another seaman aboard ship was wthout
sufficient provocation. In view of his denonstrated propensity for
using a gun to settle disputes, the reinstatement of appellant's
status as a seaman would represent a constant threat to others
aboard ships on which he m ght then serve.

The Board's rules require a showi ng of good cause for any
extension of tinme in the filing of a notice of appeal. See also,
73 C.J.S. Public Adm nistrative Bodies and Procedure 8 159(a), p.
498 Jennings v. Smth, 280 F. Supp. 1022 (S.D. New York, 1967).
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1. The Commandant's notion be and it hereby is granted; and
2. Appellant's appeal be and it hereby is dism ssed.

REED, Chairman, MADAMS, THAYER, BURGESS, and HALEY, Menbers
of the Board, concurred in the above order.

( SEAL)



